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IN THE COURT OF THE ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 

                                           SONITPUR, TEZPUR 

 

 PRESENT : Smti. A. Rahman, A.J.S., 

   Additional Chief  Judicial Magistrate, Sonitpur, Tezpur. 

 

For the prosecution..... Sri P. S. Sethi, Sri Sudesh Singh, Advocates          

 

For the accused person.. Sri P. Sharma,  Advocates   

 

Ref. : NI Case No. 21/2013 

 

 

       Sri. Sankar Sharma  

                                                  -vs- 

                                    Smti. Chandra Lata Das 

                                                                               ... Accused person      

 

 

                  Under section 138 of NI Act 

 

Offence explained on........ 19.06.14 

Evidence recorded on .......11.08.14,08.02.16. 

Arguments heard on ........ 08.04.19,26.04.19 

Judgment delivered on ..... 26.04.19 

 

 

                       J U D G E M E N T 

 

1.          The prosecution case in brief is that the complainant, a typist by 

profession, working at Tezpur Court campus was having friendship with Sri 

Pankaj Jyoti Das, the son of the accused. That accused is a state government 

employee. That taking advantage of his acquaintance  with her son, accused 

approached  complainant in the first week of December, 2011, for a financial 

help of Rs. 95,000/-( Rupees ninety five thousand) only to meet her 

immediate financial needs. The complainant owing to the friendship, extended 
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to her the loan amounting to Rs. 95,000/- only on 06.12.11 on condition that 

the same are to be refunded after the completion of six months period. That 

accused drew and delivered a “Promissory note” clearly mentioning therein 

that the sum is payable after expiry of the period of six months of the date of 

instrument. That the complainant requested the accused and her son a 

number of times after the expiry of the aforesaid period of six months to 

refund the entire sum extended. The accused remained silent for few months 

and after repeated requests she, through her son, Pankaj Jyoti Das, handed 

over a cheque to the complainant bearing No. 892621 dated 13.12.12 for Rs. 

95,000/- only drawn on United Bank of India, Tezpur Branch. That the 

complainant subsequently presented the aforementioned cheque to his 

banker, namely State Bank of India, Tezpur Bazar Evening Branch, for 

collection of the cheque amount. The amount under the cheque could not be 

collected due to closure of account of the accused with the United Bank of 

India, Tezpur Branch. The fact came to the knowledge of the complainant 

when his banker returned the said cheque back to him along with a 

Memorandum (Return Memo) in writing which is issued by the banker of the 

accused dated 31.12.12. The banker of the accused in aforesaid memorandum 

clearly mentioned the reason for dishonour of cheque to be the “Account 

Closed”. That the complainant then sent a legal notice dated 17.01.13 to the 

accused through his advocate, Sri Sudesh Kr. Singh, by registered post under 

clause (b) of the proviso to section 138 of the Negotiable Instrument Act, 

1881 bringing to her knowledge the fact of dishonour of the cheque due to 

the reason “account closed”.  The complainant through the aforesaid notice 

requested the accused to make the payment within a period of 15 days from 

the date of receipt of the same. That despite receipt of the legal notice, the 

accused did not return the amount and even did not try to contact the 

complainant till date. The accused deliberately and dishonestly hander over a 

cheque knowing fully well the fact she had closed her bank account and the 

cheque would never be honoured on presentation to the bank. Hence, the 
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complainant filed this case against the accused. 

2.      The accused person was summoned to face the trial. On her 

appearance, particulars of offence u/s 138 r/w section 142 of NI Act have 

been explained  to which she pleaded not guilty and claimed to be tried. 

3.          During course of trial, the complainant side examined two witnesses, 

including herself. After closure of prosecution evidence, accused was 

examined U/S 313 Cr. P.C. I have heard the arguments advanced by the 

learned counsel of both the sides. 

                 POINTS FOR DETERMINATION : 

(i) Whether the accused had issued cheque being no. 892621  

of Rs. 95,000/- on 13.12.2012 of United Bank of India, 

Tezpur Branch payable to the complainant, in discharge of 

his debt and liability to the complainant? 

(ii) Whether the cheque was returned to the complainant by 

bank due to closure of the account with the United Bank 

of India of the accused to honour the cheque? 

(iii) Whether the complainant had made demand for payment 

of the said amount of money by giving a written notice to 

the accused within 15 days of receipt of information by 

him from the bank regarding the return of the cheque as 

unpaid? 

(iv) Whether the accused had failed to make payment of the 

said amount of money to the complainant within 15 days 

of the receipt of the notice? 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

4.            Complainant, Sri. Sankar Sharma, as PW1 has adduced evidence 

in support of her complaint petition stating inter-alia that accused, mother of 

his friend 06.12.11 had taken loan of Rs 95,000/ at the time of her financial 

crisis on condition that she will return the same within six months. To that 
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effect accused had also drawn  and delivered a “Promissory note” the ext 

1, clearly mentioning therein that the sum is payable after expiry of the period 

of six months of the date of instrument. That even after the expiry of the 

aforesaid period of six months accused did not return the money. After 

repeated requests she, through her son, Pankaj Jyoti Das, handed over a 

cheque to him bearing No. 892621 dated 13.12.12 for Rs. 95,000/- 

only, the ext -2, drawn on United Bank of India, Tezpur Branch. That on 

being presented the aforementioned cheque to his banker, namely State Bank 

of India, Tezpur Bazar Evening Branch, for encashment cheque could not be 

collected due to closure of account of the accused with the United Bank of 

India, Tezpur Branch. The fact came to his knowledge when his banker 

returned the said cheque back to him along with return Memo, The Ext-3 in 

writing which was issued by the banker of the accused dated 31.12.12. The 

banker of the accused in aforesaid memorandum clearly mentioned the reason 

for dishonour of cheque to be the “Account Closed”.  

5.              PW2, Sri. Lalmoni Basumatary, Deputy Manager, United Bank of 

India, Tezpur Branch had stated that accused Chandralata Das had a saving 

bank account bearing No. 0010010204692  in their bank which was opened 

on 09.06.04. He has proved the account operating form as Ext. 15. He has 

further proved the statement of account of accused as Ext. 16. He has proved 

the system generated print out showing issuance of cheque book to Smti. 

Chandralata Das, which is having 20 cheques starting with cheque no. 892621 

as Ext. 17. He has further stated that cheque Ext. 2 is a leaf of the cheque 

book issued by them in the name of the accused. Cheque return memo has 

been proved as Ext. 3. He further proved by way of documentary evidence 

that last balance shown in the account of accused was on 9.07.12 as nil. That 

on the date of presentation of the cheque on 31.12.12 , there was no balance. 

During cross-examination he stated that it is mentioned in Ext. 16 that there 

was no balance in the account of Chandralata Das. That cannot say to whom 

the cheque was issued, whether to Sankar Sharma or to Suman Sharma. 
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6.          Evidence of PW1, the complainant remained unrebutted as there was 

no cross-examination. PW2 the bank witness has also proved that cheque, Ext 

2 is the leaf of the cheque book issued to the accused, their customer. 

7.          From the evidence of PW1 and PW2 as well as the documentary 

evidences it further reveals that, on the date of issuance of the cheque, the 

Ext-2, by the accused on 13.12.12, and also on 31.12.12 that is the date of 

presentation of the cheque there was no balance in the account of the 

accused. From Ext – 3 , it further reveals that cheque Ext-2 was dihonoured 

due to account closed in the name of accused. Thus it is found that  accused 

deliberately and dishonestly hander over a cheque knowing fully well the fact 

that her account  had been  closed  and the cheque would never be honoured 

on presentation to the bank. 

8.         In view of the above it is hold that the accused had issued cheque being 

no. 892621  of Rs. 95,000/- on 13.12.2012 of United Bank of India, Tezpur 

Branch payable to the complainant in discharge of his debt and liability to the 

complainant and  the cheque was returned to the complainant  bank due to 

closure of the account of the accused in the United Bank of India. 

9.         Issue No-1 and 2 are therefore decided in favour of the complainant. 

Issue No 3 and 4- 

10.        PW1 has stated that he sent a legal notice dated 17.01.13, the EXT 

5, to the accused through his advocate, Sri Sudesh Kr. Singh, by registered 

post under clause (b) of the proviso to section 138 of the Negotiable 

Instrument Act, 1881 bringing to her knowledge the fact of dishonour of the 

cheque due to the reason “account closed”. The postal receipts and the 

acknowledgement of receipt are exhibited as Ext- 6, Ext-7 , Ext -8 and Ext-9 

respectivlely. That despite receipt of the legal notice, the accused did not 

return the amount and even did not try to contact him till date. 

11.         The above evidence lead by PW1, remained unrebutted as there was no 

cross-examination. Therefore, I do not found any ground to disbelieve the 

evidence of PW1 which is also supported by documentary evidence. 
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Therefore, it is held that the complainant had made demand for payment of 

the said amount of money by giving a written notice to the accused within 15 

days of receipt of information by him from the bank regarding the return of 

the cheque as unpaid but the accused had failed to make payment of the said 

amount of money to the complainant within 15 days of the receipt of the 

notice. 

               Issue No 3 and 4 are thus decided in favour of the complainant. 

 

12.           In view of the above discussion it is held that all the ingredients of the 

offence under section 138 of the Negotiable Instruments Act,1881 are 

satisfied in the instant case and further the complainant has satisfied all the 

requisites for the institution of the complaint; hence it is held that the 

accused has committed the offence under section 138 of the Negotiable 

Instruments Act,1881. 

                                        DECISION: 

13.             The accused has committed the offence under section138 of the 

Negotiable Instruments Act, 1881. 

14.             In view of the discussions made above and the decisions reached in 

the foregoing points for determinations it is held that the accused has 

committed offence under section 138 of the Negotiable Instruments 

Act,1881 and as such the accused is convicted under section 138 of the 

Negotiable Instruments Act, 1881. 

15.             I have heard the parties. I am not inclined to extend the benefit of 

the provisions of the Probation of Offenders Act,1958, because the offence 

committed is in the nature of an economic offence and the backbone of the 

nation depends on a healthy economy. Moreover the real intention behind 

the enactment of the said offence is to provide quick remedy to the payee or 

the holder of the cheque, and also to instill a sense of confidence and 

assurance to the business community. 

16.            Heard on the point of sentence.  It is submitted by accused that she 
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is an ailing person and she had all along tried to repay the amount borrowed 

from the complainant but failed for her illness. In view of the above 

circumstances, accused prayed to give a lenient view while sentencing her. 

17.            Considering the nature of the offence and the other attending facts 

and circumstances of this case, the accused is convicted of the offence 

under section 138 of the Negotiable Instruments Act, 1881 and he is 

sentenced to to pay fine of Rs.1,00,000/- ( one lakh) to the complainant 

which is inclusive of the cheque amount of Rs. 95,000/- and a lump sum 

amount of interest as compensation. The entire amount is to be paid to the 

complainant as compensation. It is further directed that the accused shall 

undergo simple imprisonment for one month in default of the payment of 

compensation. 

18.            The case is disposed of on contest.  

19.           Signed, sealed and delivered in the open Court on this 26th day of 

April, 2019 at Sonitpur. 

      

      

(Smt. A. Rahman) 

   Addl.  Chief Judicial Magistrate, 

               Sonitpur :: Tezpur 
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                                                  APPENDIX 

WITNESSES FOR THE PROSECUTION : 

PW1, Sri. Sankar Sharma 

PW2, Sri. Lalmoni Basumatary 

DOCUMENTS EXHIBITTED : 

Ext-1….Promissory note, 

Ext-2…cheque no. 892621, 

Ext-3 ...Cheque returning memo,  

Ext-4….Intimation slip forwarded by SBI, 

Ext-5…Legal notice dated 17.01.13, 

Ext-6 & Ext-7.. Two postal receipts bearing nos. C RS013485651IN & C RS013485682IN, 

Ext-8 & Ext-9… Two acknowledgement cards, received by addressee on 29.01.13, 

Ext-10 & Ext-11…Two letters given to Postal department, 

Ext-12 & Ext-13… Two delivery reports furnished by the Postal Department, 

Ext-14…Reply letter sent to Sri Sudesh Kr. Singh, 

Ext-15…Account opening form, 

Ext-16…Statement of account of Smti. Chandralata Das, 

Ext-17…System generated print out.  

 

 

 

 

                                                                               (Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

            Sonitpur :: Tezpur 
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        O R D E R 

 

26.04.19 

Accused is present.  

Today is fixed for Judgment.  

Considering the nature of the offence and the other attending facts 

and circumstances of this case, the accused Chandra Lata Das  is convicted of 

the offence under section 138 of the Negotiable Instruments Act,1881 and she is 

sentenced to to pay fine of Rs.1,00,000/- ( one lakh) to the complainant which is 

inclusive of the cheque amount of Rs. 95,000/- and a lump sum amount of 

interest as compensation. The entire amount is to be paid to the complainant as 

compensation. It is further directed that the accused shall undergo simple 

imprisonment for one month in default of the payment of fine. 

The case is disposed of on contest. Judgment is prepared on 

separate sheets and is kept here with the record.  

 

  

 

 

 

           

                                                              (Smt. A. Rahman) 

Addl.  Chief Judicial Magistrate, 

          Sonitpur :: Tezpur 

 

 


